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__INTRODUCTION

PurpPoOSE ofF THIS GUIDE

Food loss and waste (FLW) is one of the greatest food system challenges that we face today. An estimated
one-third of food produced globally is ultimately lost or wasted along the supply chain.! This amounts to
approximately 1.3 billion tons of food each year that ends up in landfills.? FLW occurs at every stage of the food
system: during the initial harvest due to low market prices, because of high labor costs and demand for perfect-
looking produce; by grocery stores and restaurants overestimating customer demands; and by consumers who
engage in inefficient shopping and cooking practices and lack a clear understanding about date labels.?

These behaviors have significant environmental, economic, and social consequences: food that is ultimately
lost or wasted has a huge carbon footprint of 3.3 gigatons,* using roughly 28% of agricultural land® and
accounting for 8%, or 70 billion tons, of total global greenhouse gas emissions.® Collectively, this damage costs
approximately US$940 billion per year.” Meanwhile, more than 820 million people are undernourished and
one in nine is food insecure.® The international community has sought to address this paradox and mobilize the
reduction of food waste, especially within the framework of the 2030 Agenda for Sustainable Development and
Sustainable Development Goal 12.3.°

In many countries, food donation is a popular and logical solution to redirect safe, surplus food destined for
landfills into the hands of those who need it most. Most food donations are facilitated through food banks or
other charitable, nongovernmental organizations that recover surplus, wholesome food and redirect it to local
beneficiary agencies (such as soup kitchens, shelters, and community pantries) to feed low-income, food-
insecure persons. As food insecurity and FLW continue to rise, new and innovative models of food recovery
have emerged around the world.

However, uncertainty surrounds the laws and regulations most relevant to food donation. To help address the
most pressing questions, the Harvard Law School Food Law and Policy Clinic (FLPC) and The Global
FoodBanking Network (GFN) have partnered to create The Global Food Donation Policy Atlas.!’ This innovative
partnership maps the laws and policies affecting donations in several countries around the world. The project
aims to identify and explain national laws relating to food donation, analyze the most common legal barriers to
promoting greater food donation, and share best practices and recommendations for overcoming these
barriers.

THE PROJECT AIMS TO IDENTIFY AND EXPLAIN NATIONAL LAWS RELATING
TO FOOD DONATION, ANALYZE THE MOST COMMON LEGAL BARRIERS TO
PROMOTING GREATER FOOD DONATION AND SHARE BEST PRACTICES AND
RECOMMENDATIONS FOR OVERCOMING THESE BARRIERS.

This Legal Guide focuses on Ecuador, a country with simultaneously high rates of food waste and food
insecurity. Food waste in Ecuador is estimated at more than 900,000 tons each year.!! Even though much
of Ecuador’s food waste remains safe to eat, Ecuador has the second-highest level of chronic childhood
malnutrition in Latin America, with 23% of children under 5 and roughly 27% of children under 2 suffering
from it.? FLPC and GFN, in collaboration with partners in Ecuador,'® have developed this resource to help
food donors, food banks, and other intermediaries (hereinafter collectively referred to as “food recovery
organizations”) understand the relevant legal frameworks that impact food waste and donation efforts. It also
serves as a resource for individuals and institutions in other countries that are looking to inform their own
food donation laws and policies.
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After providing initial commentary on food loss and recovery in Ecuador, this Legal Guide provides an
overview of the legal frameworks most relevant to food donation at the national and local level. The subsequent
sections look more closely at the laws generally applicable to food donation: food safety laws and regulations,
date labeling laws, “Good Samaritan” or liability protection laws, tax incentives for food donation and/or tax
policy disincentives, and waste diversion laws that penalize food waste or require recovery. The extent to which
Ecuador has developed and subsequently implemented these legal frameworks compared to other countries
may vary.

StaTE OF Foobp INsecuriTy, Foop Loss, WAsTE, AND RECOVERY IN
Ecuapor

The COVID-19 pandemic has increased food insecurity in Ecuador, while an influx of individuals fleeing
economic and political disruption in Venezuela and neighboring Colombia has further increased the number
of hungry people.’* An estimated 32.7% of the population was moderately or severely food insecure between
2018 and 2020, an almost three-fold increase from 2014 to 2016.%

Inresponse torising hunger rates, the Ecuadorian government proposed and eventually passed a law requiring
food that is safe for human consumption to be donated or put to other beneficial uses, as discussed later in
this Legal Guide. As charitable food organizations struggled to meet the increased demand for food during the
pandemic, the new law provides an opportunity to reduce both food insecurity and FLW.

Ecuador by the numbers

Population Prevalence of Food Insecurity World Bank Classification
17.3 million 33% Upper middle income
Median Age Global Food Security Index Human Development Index
27.9 years 61.8 0.76
GDP GINI Index FLW Estimates
$98.81 billion a41.3 900,000 tons/year
Poverty Rate Food Sustainability Index
33% N/A

Source: The Global FoodBanking Network, August 2022

Aswith any new law, specific details about how the government implements it are important and help determine
how big of an impact the law may have on society. While it is too early to determine the impact of this new law, it
includes provisions that, when implemented elsewhere, have reduced food waste and increased food donations.
This new law should also have a positive impact on reducing hunger.

From smallholder farmers to multinational corporations, Ecuador’s private sector is an active participant
in food recovery efforts. For example, Banco de Alimentos Diakonia and Banco de Alimentos Quito collect
donations from individual farmers and recognized global brands and then redistribute them to those in need.
Since Ecuador’s new law applies broadly to those throughout the food supply chain, the private sector will
continue to play an important role in reducing food insecurity and minimizing FLW.
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As Ecuador seeks to reduce FLW and mitigate food insecurity, it is critical that these and other actors recognize
and understand the laws that apply to food donation. The remaining sections of this Legal Guide provide an
overview of Ecuador’s food donation legal framework and address the issues most likely to arise for food
donors, food recovery organizations, policymakers, and other interested stakeholders.

OVERVIEW OF ECUADOR’S RELEVANT

Ecuapor’s LEcaL FRAMEWORK

Ecuador’s civil law system relies on its constitution as the primary source of law.! The legal system is rooted in
written laws instead of precedential judicial decisions.'” Currently, the 2008 constitution, which replaced the
1998 Constitution, is in force.!® The constitution formally recognizes the right to adequate food and food
sovereignty. Article 13 declares, “Persons and community groups have the right to safe and permanent access
to healthy, sufficient and nutritional food, preferably produced locally and in keeping with their various
identities and cultural traditions. The Ecuadorian State shall promote food sovereignty.”® Moreover, article
281 recognizes food sovereignty as a critical objective and declares that the state must “ensure that persons,
communities, peoples and nations achieve self-sufficiency with respect to healthy and culturally appropriate
food on a permanent basis.”?° Several other pertinent constitutional provisions directly speak to the right to
food and nutrition. For example, article 42 ensures that all displaced individuals have a right to food,* article
51 recognizes the right of imprisoned persons to adequate food,?* and article 66 guarantees the right to food
and nutrition as part of the right to a decent life.?® Together, these provisions help inform the recently passed
food waste reduction law, titled the Law to Prevent and Reduce Food Loss and Waste and Reduce the Hunger of
People in Vulnerable Situations (Ley para Preveniry Reducir la Pérdida y el Desperdicio de Alimentos y Mitigar
el Hambre de las Personas en Situacion de Vulnerabilidad Alimentaria).?*

THE CONSTITUTION FORMALLY RECOGNIZES THE RIGHT TO ADEQUATE FOOD AND

FOOD SOVEREIGNTY.

The 2008 constitution amended the distribution of governmental power in Ecuador’s decentralized republic?®
and established new entities to take part in governing the nation.?® Political power is divided among five
branches: executive, legislative (national assembly), judicial and indigenous justice, transparency and social
control, and electoral.*

The legislative and executive branches play a critical role in the Ecuadorian law-making process. The legislative
branch is headed by a unicameral national assembly and can “expedite, codify, reform, and repeal” laws.?® The
president can approve bills drafted by the national assembly and enact them in the national register.?® The
executive branch also includes the vice president’s office and the 16 ministries of state, including the Ministry
of Agriculture and Livestock (Ministerio de Agricultura y Ganaderia), which “[p]Jromote[s] family farming
guaranteeing food sovereignty.”*® Other ministries and agencies relevant to the food regulatory framework
include the Ministry of Economic and Social Inclusion (Ministerio de Inclusion Economica y Social); the
Ministry of Public Health (Ministerio de Salud Publica); the Ecuadorian National Standards Institute (Servicio
Ecuatoriano de Normalizacion, or INEN); the National Agency for Sanitary Regulation, Control and Surveillance
(Agencia Nacional de Regulacion, Control y Vigilancia Sanitaria, or ARCSA); and the Phyto and Zoosanitary
Regulation and Control Agency (Agencia de Regulacion y Control Fito y Zoosanitario, or AGROCALIDAD).*
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Several agencies oversee food safety laws and regulations in Ecuador. Two key actors are INEN and ARCSA.
INEN develops and promotes technical standards for food products, including labeling, best practices guides,
and standards of identity.3? INEN also creates methods to analyze, inspect, and classify different foods.?®* These
classification methods rely on the International System of Units and establish quality certification.?* INEN
also liaises with the Codex Alimentarius to ensure international compliance.®> Meanwhile, ARCSA operates
under the Ministry of Public Health and serves as the technical body that oversees various products’ safety
and sanitary compliance.*® ARCSA regulates processed food items, additives, hygienic products, and medicinal
products, among others.?”

Various laws govern ARCSA's regulatory actions. Under the Health Law® the agency is responsible for
inspecting all processed foods and beverages, including imported items. Furthermore, the Sanitary Control and
Notification Regulation® requires domestically produced and imported items to undergo a sanitary notification
process to ensure food meets a base level of food safety.*® ARCSA actively enforces food regulations, including
packaging, labeling, distribution, transportation, and manufacturing requirements.* It is also responsible for
various health and sanitation compliance.** Together, INEN and ARCSA set safety standards and rigorously
enforce them, respectively. The two agencies will also have an active role in food safety regulation under the
FLW Law.

Law TO PREVENT AND REDUCE FoOD Loss AND W AsTE AND REDUCE
THE HUNGER OF PEOPLE IN VULNERABLE SITUATIONS

In May 2022, Ecuador passed the Law to Prevent and Reduce Food Loss and Waste and Reduce the Hunger of
People in Vulnerable Situations (Ley para Preveniry Reducir la Pérdida y el Desperdicio de Alimentos y Mitigar
el Hambre de las Personas en Situacion de Vulnerabilidad Alimentaria, hereinafter the “FLW Law”).** The FLW
Law is a sea change in the country’s effort to achieve food sovereignty and reduce food waste and hunger. It
aims to prevent and reduce food waste across the supply chain while also establishing a “culture of donation.”**
More specifically, the FLW Law bans destroying food that is fit for human consumption and includes a hierarchy
of alternative uses such as donating to a food bank, feeding animals, producing renewable energy, and
composting.*® It applies to a broad scope of actors, including all organizations that receive donations, donors,
beneficiaries, and those that help facilitate donations.?® The FLW Law includes general enforcement
mechanisms, envisioning broad cooperation between various government agencies.*

THE FLW LAW..AIMS TO PREVENT AND REDUCE FOOD WASTE ACROSS THE SUPPLY
CHAIN WHILE ALSO ESTABLISHING A “CULTURE OF DONATION.”

The FLW Law is notable for establishing a general obligation not to destroy food as well as a sanctioning
regime for infractions. Article 12 requires anyone, whether national or foreign, involved in the “production,
processing, distribution, marketing and importation of food products” to not destroy food.*® This general duty
does not extend to items “no longer fit for consumption.”*® Anyone that destroys food because it is no longer
edible has to justify the decision and show that no alternative under the food recovery hierarchy was feasible.>°
Those who fail to comply with article 12 are subject to sanctions. The FLW Law categorizes potential infractions
as minor, serious, or very serious.” For a minor infraction, a fine of 50% of a standard worker’s salary, as
calculated by the government, is imposed.®? If the infraction is serious, the penalty is 100% of the salary.>® For
very serious infractions, the fine is 200% of the salary. Minor infractions include violations by food banks
or other organizations that receive donations (e.g., using donated food for a purpose other than alleviating
hunger).>* Serious infractions include (1) destroying food that is “fit for human consumption” or (2) selling or
allocating the donated food directly or indirectly for a different purpose than articulated by the law.>® A very
serious violation is committing two serious violations.*® Actors in the solidarity economy, which refers to small-
scale food manufacturers and sellers such as street vendors, are exempt from the sanctioning regime.5”
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The remaining sections of the FLW Law outline several key terms and include additional strategies to minimize
FLW.For instance, article 14 explainsthat donated food must meet certain food safety requirements.>® In addition,
chapter 3 establishes incentives for actors to prioritize donating food rather than discarding it.>** Meanwhile,
article 15 explains the label requirements for donated food and allows donors to remove their brand markings
on donated items.*°

The FLW Law also identifies several next steps for the agencies responsible for implementing the law. These
agencies must establish regulations, practices, and guidelines to help facilitate successful implementation. For
example, the Ministry of Economic and Social Inclusion (Ministerio de Inclusion Economica y Social) is tasked
with creating criteria for food vulnerability.5' The ministry’s determinations regarding food vulnerability are
critical because the FLW Law is meant to meet the immediate needs of those facing food vulnerability, and
regional governments must prioritize areas facing higher food vulnerability rates.®*

OTHER LAwsSs

National laws that governed the food system in Ecuador prior to the FLW Law created a comprehensive system
of food norms, standards, and safety requirements. Various agencies such as INEN, ARCSA, and AGROCALIDAD
enacted a wide range of regulations establishing baseline standards for food products and their production
methods. The food regulations of different agencies have a specific hierarchy. The Organic Food Law and
Food Sovereignty Law (Ley Orgdnica del Régimen de la Soberania Alimentaria) is the overarching law that
governs food regulation.®® Following this, the Sanitary Technical Regulations for Donation of Processed
Foods (Normativa Técnica Sanitaria para Donacion de Alimentos Procesados)® and the Certificate of Sanitary
Notification of Processed Foods (Certificado de la Notificacion Sanitaria de Alimentos Procesados)® further
clarify food safety requirements. There are multiple best practice guides for food production and food
processing. These guides detail safety standards for specific products and ensure that all items within the
same category adhere to a baseline safety standard.®

Ecuador also addresses food safety issues through the Food Regulation (Reglamento de Alimentos). The
Food Regulation regulates various aspects of food production to ensure the health and safety of consumers.5”
It explicitly states that food that is “altered, adulterated, contaminated, falsified” or that has “abnormal
characteristics” that may harm consumers is not suitable for consumption and therefore may not be sold.®® The
Food Regulation also contains specific provisions that establish food transportation, storage, and production
safety standards.®

Outside of food safety, the Organic Law of the Food Sovereignty Regime (Ley Orgdnica del Régimen de la
Soberania Alimentaria) clarifies the Ecuadorian state’s obligations to “guaranteeing individuals, communities
and peoples the self-sufficiency of healthy, nutritious and culturally appropriate food.””

The Tax Simplicity and Progressivity Law (Ley de Simplicadad y Progresividad Tributaria) establishes the
value-added tax (Impuesto al Valor Agregado) rates and exclusions. Most foods are exempt from VAT, and those

that are not are taxed at a 12% rate.™

Together, these laws clarify the regulations underpinning the food system in Ecuador. Prior to the FLW Law, no
explicit laws regulated food waste and food donation in Ecuador.

MunicipaL/LocaL/STATE Laws

Ecuador is a unitary country but has decentralized governments at the regional, provincial, canton, and parish
levels with administrative, financial, and political autonomy as articulated in the Constitution of Ecuador. As a
unitary country, all power resides with the national government unless explicitly delegated to lower levels of
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government, as is the case with land use development, watershed management, and food security.”? Ecuador
is divided into four regions™ and 24 provinces (provincias),” which are further subdivided into 221 cantons
and 1,500 parishes (parroquias).”™ The president appoints governors to the provinces,” whereas the mayors
of cantons are locally elected.” Under the constitution, these decentralized local governments have “political,
administrative, and financial” autonomy consistent with the laws and policies of the national government.”

The FLW Law gives provincial governments an active role in food donation management.” Provincial
governments must coordinate with recipient organizations and zone their respective jurisdictions to designate
areas with more significant food vulnerability problems.®° The FLW Law states that provinces must prioritize
areas defined as having higher rates of food vulnerability in their food donation plans.® Furthermore, provinces
create collection points for food donation and consider tax incentives to facilitate more donations.®?

LEGAL ISSUES RELEVANT TO FOOD
DONATION

Foob SAFETY

In many countries, a key barrier to the donation of surplus food is the lack of knowledge or readily available
guidance regarding safety procedures for food donation. Potential donors are often uncertain as to which food
safety regulations apply to donated food, as opposed to purchased food, as well as the steps necessary to safely
donate food in compliance with applicable regulations. As a result, safe, surplus food that could be redirected to
populations in need is instead destined for landfills.

In Ecuador, food safety laws are mostly contained in the Organic Food Law and Food Sovereignty Law,** the
Sanitary Technical Regulations for Processed Foods,** the Certificate of Sanitary Notification of Processed
Foods,?® and the Food Regulation, as described above.

The FLW Law sets a baseline food safety standard for donated food products. Article 14 establishes requirements
for products and foods subject to donation.®® It declares that donated items must meet the requirements of
existing standards and protocols.®” The relevantrequirementsinclude all the norms and standards implemented
by INEN and the sanitary regulations promulgated by ARCSA. Furthermore, recipient organizations must
distribute the donated products immediately to avoid decomposition.®® Donors and recipient organizations
cannot donate foods categorized as not suitable for consumption, as defined above.®* Furthermore, the FLW
Law calls on ARCSA to actively “monitor and control products and foods intended for human consumption”
and intervene to ensure food safety requirements are met.®® Outside of the provision in the FLW Law, the
Sanitary Technical Regulations for Donation of Processed Foods (Normativa Técnica Sanitaria para Donacion
de Alimentos Procesados) states that any processed food donation from a foreign country must be authorized
by ARCSA prior to its import. Outside of these requirements, there are no additional food safety requirements
specific to donated food and no additional guidance on what food safety requirements apply to donated food.

DATeE LABELING

Date labels affixed to food products are a major driver of food waste but can also be an obstacle to food donation.
As explained in the previous section, most food donors and food recovery organizations are appropriately
cautious about donating food that meets safety standards, but it is not always clear which standards relate to
food safety. And while fresh products like fruits and vegetables will appear visibly spoiled when they are no
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longer safe to consume, this can be difficult to gauge with packaged foods. Many donors interpret date labels
affixed to such food products as indicators of safety and will therefore throw away food once the “expiration
date” passes. Intermediaries may refuse to accept donated food after this date, deeming the food product unfit
for human consumption.

Despite this interpretation, for the vast majority of foods, date labels indicate freshness or quality rather than
food safety. Manufacturers use a variety of quality-based methods to determine the time frame for label dates,
most of which reflect when the food will be at its “peak quality.”* Nevertheless, global trends indicate that
consumers generally confuse date labels as indicators of safety rather than quality. In the United Kingdom,
for example, researchers found that consumers discarded about 22% of food that they could have eaten due to
confusion over date labeling.®? Similarly, 84% of Americans report that they throw away food after the expiration
date passes due to safety concerns, even if there is a minimal risk of foodborne illness at that time.? These
consumers prematurely discard their items, thinking there is a safety risk if the “expiration date” has passed.®*
Similarly, recipient organizations may refuse food that has passed its label date because they assume it will
create a health hazard.®® Thus, a clear label scheme can help address the ambiguity and minimize the waste of
otherwise safe, surplus food.

The Ecuadorian date label regime does not fully clarify which labels relate to food safety versus food quality.
Ecuador is a part of the Andean Community (Comunidad Andina, or CAN), comprised of Bolivia, Colombia,
Ecuador, and Peru.?® CAN members passed Decision 562, which states that member states must commit to
uniform technical regulations on packaging and labeling to facilitate more straightforward trade across their
borders.”

INEN has enacted technical standards that define what information must be included in the product’s labeling
as well as how to declare it. These guidelines are contemplated in NTE INEN 1334-1, NTE INEN 1334, and NTE
INEN 1334-3 (hereinafter the “Date Label Regulation”), consistent with CAN’s Decision 562. The Date Label
Regulation sets out labeling requirements for food products.®® This regulation requires certain date markings
on products, although it explicitly excludes fresh fruits, vegetables, wines, alcoholic beverages, and pastry
items.?® Under the Date Label Regulation, a “maximum consumption date” (fecha mdxima de consumo) or
“expiration date” (fecha de vencimiento) must be declared.! These two terms are used interchangeably in
the regulation and indicate the date after which the product “will probably not have the quality attributes that
consumers normally expect.”'* The manufacturer sets the relevant expiration date unless there is a product-
specific statute.’*? The manufacturer can also choose one of the following expressions to denote the expiration
date: expiration date, expires, exp., maximum consumption time, consume before, or consume preferably
before.'s If the manufacturer elects to use the maximum consumption date label, the product packaging must
also contain a date of manufacture (fecha de fabricacion) or date of production (fecha de elaboracion).** Food
may not be marketed past this date.

THE FLW LAW CALLS ON THE NATIONAL HEALTH AUTHORITY AND AFFILIATED
AGENCIES TO IMPLEMENT GUIDELINES ON PRODUCT LABELING, INCLUDING ANY

POTENTIAL UPDATES THAT MAY CLARIFY THE DIFFERENCES BETWEEN QUALITY-
BASED AND SAFETY-BASED DATE LABELS TO ENSURE THAT FOOD FIT FOR HUMAN
CONSUMPTION MAY STILL BE DONATED.

The FLW Law relies on the existing date labeling regime. Under article 14, food products can be donated after
they have reached the end of their marketing period, are about to expire, or have expired.’®® Thus, food can
be donated past its expiration date. Article 15 allows recipient organizations to remove the “distinctive brand
of the donated products.” However, the product label must clearly indicate the ingredients, expiration date,
and the manufacturer.'s Finally, the FLW Law calls on the National Health Authority and affiliated agencies
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to implement guidelines on product labeling, including any potential updates that may clarify the differences
between quality-based and safety-based date labels to ensure that food fit for human consumption (i.e., past
a quality-based date) may still be donated.'” While drafting these guidelines, the National Health Authority
could recommend an update to the date labeling regulations to require a dual date labeling regime that clearly
identifies whether dates refer to quality or safety. A growing number of countries require different labels for
quality-based and safety-based dates.®

LiaBiLITY PROTECTION

A significant barrier to food donation is the fear among donors that they will be found liable if someone
becomes sick after consuming donated food. This fear is particularly heightened when the applicable law
provides for “strict liability” (i.e., a donor or food recovery organization that did not act maliciously or intend
to inflict harm may still be held legally and financially responsible for any resulting damage). Other countries,
including Argentina and the United States, have established protections for both food donors and food recovery
organizations to limit the likelihood that these actors will be held responsible for harm.

The FLW Law offers robust liability protection to food donors, which are defined as anybody who distributes
food that is fit for human consumption.®

The protection for food donors and food recovery organizations is very explicit in the FLW Law. Article 11
includes foreign and domestic entities that engage in the production, processing, distribution, marketing, or
import of foods within the scope of liability protection. Under article 18, these entities are exempt from civil
or criminal liability for “injuries or losses that may occur due to the nature, age, packaging or condition of the
donated food, except in cases of gross negligence, established in the Code Civil.”** The relevant section in the
Civil Code distinguishes between three types of fault: serious fault (culpa grave (including gross negligence)),
intermediate fault (culpa leve), and slight fault (culpa levisimo).!* Under this framework, food donors will
not have legal exposure unless their negligence rises to serious fault, which is the “extreme departure from
ordinary care.”® The FLW Law includes a requirement that the president establish general regulations
to implement the law, as well as a glossary of terms that may provide additional guidance for those seeking
liability protection.'

TAXES

Reducing FLW results in sizable economic benefits to society, as it minimizes the costs associated with
producing and discarding food that is never consumed. Food donation also helps mitigate the costs of hunger
and stimulates the economy: food banks and intermediaries provide jobs or sponsor community development,
and recipients of donated food can spend limited financial resources on other basic goods and services.

Yet food donation can be expensive, as food donors must allocate time and money to glean, package, store,
and transport surplus food that otherwise would be discarded at no cost. As a result, it is often easier and less
expensive for farmers, businesses, and private individuals to throw away food instead of donating it. Some
countries have sought to address this issue by offering tax incentives and removing financial barriers to food
donation.

INCENTIVES
Tax incentives can provide significant support for food donation efforts and for the reduction of FLW. For

example, corporate donors may be more likely to donate surplus food to food recovery if they receive a charitable
deduction to offset the cost of transportation and logistics.

PAGE 8




Ecuador published their latest tax reform law in the Official Gazette in November 2021. The law does not
provide any tax incentives that would encourage food donations.!* However, the FLW Law includes a provision
that directs the provincial governments to consider issuing incentives for taxpayers, including recipient
organizations, facilitators, and donors."*® In addition, the FLW Law directs the president, in tandem with the
appropriate agencies, to determine the feasibility of tax incentives for donors, so it is possible that in the future
there may be tax incentives to donate food."

BARRIERS

While certain tax schemes may encourage food donations, tax policies may also stand as potential deterrents.
In many countries, the value-added tax (Ley del Impuesto al Valor Agregado, or VAT) creates a financial barrier
to donating food. VAT is levied on a good at each stage of the supply chain, from production to the point of sale,
whenever value is added.

To circumvent the VAT obstacle, countries have two main options: VAT exemption or zero-rating.!” In general, if
adonation is considered VAT exempt, the government does not tax the transfer of the food, but the food business
cannot reclaim the input VAT it paid on business purchases along the value chain to produce it. By contrast, if a
good is zero-rated, the government does not tax the transfer and still allows the food business to reclaim credit
for the input VAT paid on raw materials it acquired.

In Ecuador, VAT is levied at a standard rate of 12% on many goods and services.!®* However, most agricultural
goods and foodstuff that remain in their natural state or are not considered processed are taxed at a 0% rate,
including refrigerated or packaged goods that have not undergone further processing as well as milk, cheese,
yogurt, infant formula, meats, sugar, salt, bread, butter and margarine, flour, and cooking 0il.*® In addition,
foods requiring refrigeration, cooling, or freezing to preserve them as well as oils are not considered processed
and thus are subject to a 0% VAT rate.’?° Other foods are not explicitly covered at the 0% VAT rate in the Guide for
Taxpayers Goods and Services Taxed (Guia para Contribuyentes Bienes y Servicios Gravados con Tarifa 0% del
IVA) and therefore face a 12% VAT rate.

Given the list of exceptions, many foods are exempt from the VAT. When the VAT does not apply, food donation is
easier because the donor does not need to pay any input VAT when obtaining the ingredients and thus does not
need to recoup the tax paid on the item, which typically happens when the item is sold to the next vendor on the
chain or to the end consumer. For all foods not specifically taxed at a 0% rate (e.g., processed foods), presumably
VAT would be due at the time of the donation, meaning that either the food bank/food recovery organization or
the food donor would need to pay the VAT due on the donated food. This may pose a barrier to donation, as it
imposes a cost on the act of donation.

DoNATION REQUIREMENTS

Some countries influence business behavior and promote sustainable food systems through food donation
requirements or monetary penalties for sending food to landfills (often known as organic waste bans or waste
taxes). Article 12 of the FLW Law obligates anyone in the supply chain, whether foreign or domestic, that deals
with food suitable for human consumption to not destroy the food.’*! If an entity wants to destroy food, it must
justify the reason for this decision and show that it would be impossible to use it for human consumption or
another specified beneficial uses (i.e., animal feed, renewable energy, compost). Thus, any entity looking to
destroy food would likely need to determine that no beneficial use in the FLW Law was a feasible option, which
may prove difficult. As a result, the obligation not to destroy food could dramatically reduce food waste once
fully implemented and enforced.

There are also clear sanctions in the event potential donors fail to comply with the ban, as described above.

Destruction of food without a valid reason is considered a serious infraction subject to a fine.’*? A repeat offense
is considered a very serious infraction, and the fine is doubled. Outside of sanctions, the FLW Law does not
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include any additional enforcement mechanisms or requirements. It will be important to watch how the
government monitors the food supply chain to ensure compliance.

GRANTS AND INCENTIVES

Grants and incentive programs funded at the national or local level offer another important resource for food
donation initiatives. This is particularly true in countries where donors consider tax incentives insufficient
to offset the costs of donation or where a lack of infrastructure limits food recovery efforts. For example,
government grants can help food donors and food recovery organizations acquire equipment and resources
necessary for recovering, storing, processing, and transporting food for donation. Government funding can
also support new innovations and emerging technologies that will make food donation more efficient and
sustainable.

In the FLW Law, there are specific incentives outlined for donors. The incentives for donors include aspects
such as:
access to centralized marketing and communication campaigns to promote companies that adhere
to the FLW Law;
access to fairs to promote their products;*?* and
training programs on sustainable agriculture, health, and the improvement of agricultural
production.’?*

This combination of incentives encourages participation throughout the food supply chain. Additional
agricultural instruction may incentivize farmers to donate food, while additional marketing and promotion
opportunities may encourage retailers and those further down the food supply chain to donate.

At present, no financial incentives or grants to reduce food waste or enhance food donation are specified
in the FLW Law. However, the law does direct the government to consider the potential to create additional
incentives.'®

MISCELLANEOUS

Under the Organic Law of the Food Sovereignty Regime, the legislature has declared Ecuador a nation free from
“transgenic crops and seeds.”?*¢ As a result, the country has stringent regulations and disclosure requirements
for items that use “modern biotechnology.”*” In addition to the aforementioned labeling requirements, donated
food with genetically engineered components must be labeled to indicate that fact.

Moreover, in 2014, INEN introduced “traffic light” labeling protocols to warn consumers of the nutritional

content of food high in salt, sugar, and fats.'*® The regulation explicitly exempts food supplements from the
traffic light scheme.*® Donated items must comply with the regulations.'*

CONCLUSION

This Legal Guide identifies Ecuador’s current laws, policies, and programs that relate to FLW and food donation.
While the Ecuadorian government is primarily responsible for guaranteeing food security and sustainable
food systems, food recovery organizations acting in a private capacity can provide an additional social safety
net. The government recently passed legislation to promote greater food donation and reduce FLW. The most
recent development in this effort is the adoption of the Law to Prevent and Reduce Food Loss and Waste and

PAGE 10



Reduce the Hunger of People in Vulnerable Situations (Ley para Prevenir y Reducir la Pérdida y el Desperdicio
de Alimentos y Mitigar el Hambre de las Personas en Situacion de Vulnerabilidad Alimentaria). The FLW Law
creates a comprehensive framework to promote food recovery and require donations. It establishes a valuable
anchor to Ecuador’s FLW reduction efforts.

This Legal Guide provides a starting point from which policymakers, private-sector actors, and civil society
may better understand the current laws and policies relevant to food donation. It also offers a foundation for a
dialogue about FLW prevention and the value of food recovery to Ecuador’s food security, economic stability, and
environmental sustainability. To contribute to this discussion, a separate document produced under The Global
Food Donation Policy Atlas project sets forth policy recommendations specific to Ecuador. In the meantime,
food donors and food recovery organizations should consider the laws, policies, and legal issues discussed in
this Legal Guide when donating food or distributing donated food to those in need. To better understand the
regulation of food donation in Ecuador, donors, intermediaries, and policymakers should investigate the laws
identified in this Legal Guide and seek additional legal counsel, if necessary.
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